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August 18, 2004

Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street N.W.

Washington, D.C. 20549

Re: Section 33 Civil Actions Filing
Selected American Shares, Inc. (‘33 File No. 2-10699, ‘40 File No. 811-51)
Selected Special Shares, Inc. (‘33 File No. 2-27514, “40 File No. 811-1550)
Selected Capital Preservation Trust (‘33 File No. 33-15807, “40 File No. 811-5240)
Dear Sir or Madam:

In accordance with Section 33 of the Investment Company Act of 1940 enclosed for filing on behalf of the
registrants listed above (“Registrants”) is a copy of a complaint entitled :

James G. Lascaris & Teresa Belcher v. Davis Investments, LL.C, et al. States District
Court Southern District of New York, 04 CV 5335

Please acknowledge receipt of this filing by date-stamping and returning the enclosed copy of this cover
letter in the postage paid envelope provided. If you have any questions, please contact the undersigned.

Sincerely,

homas Tays
Setected Funds PROCESSED
-
AUG 23 200t £

THO%SON
FINANCIAL
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UNITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF “[EW YORK

JAMES G. LASCARIS and TERESA BELCHER,

Individually and on behalf o All Others Similarly
Situated,

Plaintiff,
Vs.

DAVIS INVESTMENTS, LLC, DAVIS SELECTED:
ADVISERS, L.P,, DAVIS SELECTED ADVISERS- :

NY, INC,, CHRISTOPHER C. DAVIS, ANDREW
A.DAVIS, WESLEY E. BASS, JR.,, MARC P.
BLUM, JERRY D. GEIST, D. JAMES GUZY, G.
BARNARD HAMILTON, ROBERT P.
MORGENTHAU, THEODORE B. SMITH, JR,
CHRISTIAN R. SONNE, MARSHA WILLIAMS,

JEREMY H. BIGGS, WILLIAM P. BARR, FLOYD

A. BROWN, JEROME E. HASS, KATHERINE L.
MACWILLIAMS, JAMES A. MCMONAGLE,
RICHARD O’BRIEN and JOHN DOES 1-100,

Defendants,

DAVIS NEW YORK VENTURE FUND, INC,,
DAVIS NEW YORK VENTURE FUND, DAVIS
SERIES, INC., DAVIS OPPORTUNITY FUND,
DAVIS FINANCIAL FJUND, DAVIS
APPRECIATION & INCOME FUND, DAVIS
REAL ESTATE FUND, DAVIS GOVERNMENT
BOND FUND, DAVIS GOVERNMENT MONEY
MARKET FUND, SELECTED AMERICAN
SHARES, INC., SELECTED AMERICAN
SHARES, SELECTED SPECIAL SHARES, INC,,
SELECTED SPECIAL SHARES, SELECTED
CAPITAL PRESERVATION TRUST, and
SELECTED DAILY GOVERNMENT FUND
(collectively, the “Davis/Selected Funds”),

Nominal Defendants.

X

I, AARON BRODY, hereby affirm the following:
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l. [ am an attorney with the law firm of Stull, Siull & Brody, counsel for plaintiff in



. the above-captioned action which asserts the dissemination of false and misleading financial

information by the defendants to the investing public.

2. Upon information and belief, this action is re ated to the action captioned Stephen

R. Alexander [RA v. Davis Investments, LLC, et al.,, U.S.D:Z., S.D.N.Y., Civil Action No. 04-

4186, which also asserts similar claims based upon the diss:mination of false and misleading
financial information by the defendants to the investing public.
3. Accordingly, it is respectfully submitted that :his action should be assigned as a

related case to the Honorable Miriam Goldman Cedarbaum,

S

Aaron Brody

Dated: July 8, 2004
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Plaintiffs (“plaintiifs”), by and through their counse]"., allege the following based upon the
investigation of counsel, vhich included a review of United states Securities and Exchange |
Commission (“SEC”) filir:gs, as well as other regulatory filii.gs, reports, and advisories, press
releases, media reports, news articles, academic literature, ai'd academic studies. Plaintiffs
believe that substantial additional evidentiary support will e: st for the allegations set forth
herein after a reasonable opportunity for discovery. t

NATURE OF THE ACT|ON

I Plaintiffs biring this action as a class action o behalf of investors in mutual funds
belonging to the Davis Selected Advisers, L.P., which incluiles the Davis Funds and the Selected »
Funds (referred to collectively herein as the “Davis/Selected Funds”j family of mutual funds (the
“Davis/Selected Funds”), and derivatively on behalf of the [}avis/Selected Funds, against the
Davis/Selected Funds investment advisors, their corporate purents and the Davis/Selected Funds
directors.

2. This complaint alleges that the [nvestment A..visor Defendants (as defined herein)
drew upon the assets of the Davis/Selected Funds to pay brolers to aggressively push |
Davis/Selected Funds over other funds, and that the Investm:nt Adviser Defendants concealed
such payments ffom invesiors by disguising them as broker: ye commissions. Such brokerage
commissions, lhéough payable from fund assets, are not disc ‘osed to investors in the
Davis/Selected Funds public filings or elsewhere.

3. Davis/Selected Funds investors were thus ind iced to puréhase Davis/Selected

Funds by brokers who received undisclosed payments from ihe Investment Advisor Defendants

to push Davis/Selected Funds over other mutual funds and v-ho therefore had an undisclosed

CWutual Funds - Davis - 34(b)\Lascaris, ¢t al. Complaint.wpd 1



cn;nﬂict of interest. Then, once invested in one or more of the Davis/Selected Funds,
Davis/Selected Funds invcstbrs were charged and paid undi::closed fees that were improperly
used to pay brokers to aggressively push Davis/Selected Furvl 1s to yet other brokerage clients.

4. The Investment Adviser Defendants were mc-ivated to make these secret
payments to finance the inipr_oper marke-ting of Davis/Selected Funds because their fees were
calculéted as a percentage of funds under management and, therefore, tended to increase as the
number of Davis/Selected Funds investors grew. The Invest:aent Adviser Defendants attempted
to justify this conduct on the ground that, by increasing the 11avis/Selected Funds assets, they
were creating economies cf scale that insured to the benefit -;;finvestors but, in truth and in fact,
Davis/Selected Funds investors received noﬁe of the benefit: of these purported economies of
scale. Rather, fees and costs associated with the Davis/Sele ted Funds were excessive during the
Class Period (as defined herein), in large part because the In-estment Adviser Defendants
continued to skim from the Davis/Selected Funds to finance their ongoing marketing campaign.
The Davis/Selected Funds Directors, who purported to be D:wvis/Selected Funds investor
watchdogs, knowingly or recklessly permitted this conduct 11 occur.

5. By engaging in this conduct, the Investment . .dviser Defendants, and the
defendant entities that control them, breached their statutori: /-defined fiduciary duties under
Sections 36(a) and (b) of the Investment Company Act of 1¢40 (the “Investment Company Act”)
and Sec[ions 206 of the Investment Advisers Act (the “Inves-ment Advisers Act”), breached their
common law fiduciary duties, and knowingly aided and abeiied the brokers in the breach of
fiduciary duties to their clients. The Investment Adviser Dei‘end%n[s also violated Section 34(b)

g
ot the Investment Company Act because, to further their improp8r course of conduct, they made

C:\Mutual Funds - Davis - 34(b)\Lascaris, ct al. Complaint.wpd 2



untrue statem’@ts of material fact in fund registration statements, and material omissions, with
respect to the érocedure for determining the amount of fees ;' ayable to Investment Adviser
Defendants anéi with respect to the improper uses to which ti.e fees were put. Additionally, the
Davis/Selected Funds Directors breached their common law fiduciary duties to the
Davis/Selected Funds investors by knowingly or recklessly «ilowing the improper conduct
alleged herein to occur and harm Davis/Selected Funds inve-tors.
0. On January 28, 2004, the Los Angeles Times published an article about a Senate

committee hearing on mutual fund abuses which stated, in p:rtinent part, as follows:

“The mutual fund industry is indeed the worl..x‘.’s largest skimming

operation,” said Sen. Peter Fitzgerald (R-1I1.), chairman of the

panel, comparing the scandal-plagued industi/ to ““a $7-trillion

trough” exploited by fund managers, brokers, and other insiders.

JURISDICTION AND VENUE

7. The claims asserted herein arise under and pursuant to Sections 34(b), 36(b) and
48(a) of the Investment Company Act, 15 U.S.C. §§ 80a-33(h), 80a-35(a) and (b) and 80a-47(a),
Sections 206 and 215 of the Investment Advisers Act (15 U.5.C. §§ 80b-6 and 80b-15, and
common law.

8. This Court has jurisdiction over the subject matter of this action pursuant to
Section 44 of the Investment Company‘Act, 15 U.S.C. § 80a-43; Section 214 of the Investment
Advisers Act, 15 U.S.C. § 80b-14; and 28 U.S.C. §§ 1391(b).

9. Many of the: acts charged herein, including the creation and utilization of improper
revenue sharing agreements, occurred in substantial part in t-:is District. Defendants conducted

other substantial business within this District and many Clas: members reside within this

Ci\Mutual Funds - Davis - 34(b)\Lascans, et al. Complaint.wpd 3



District. Defendant Davis Selected Advisers - NY, Inc. (hereinafter “Davis Advisers NY™’) was
at all relevant tirr::as, and still is, headquartered in this District.

10.  In connection with the acts alleged in this coinplaint, defendants, directly or
indirectly, used the means and instrumentalities of interstate commerce, including, but not
limited to, tﬁe mails, interstate telephone communications and the facilities of the national
securities markets..

PARTIES

1. Plaintiff James G. Lascaris purchased during -he Class Period and continues to
own shares or units of the Davis New York Venture Fund and has been damaged by the conduct
alleged herein.

12, Plaintiff Teresa Belcher purchased during the Class Period and continues to own
shares or units of the Davis New York Venture Fund and ha: been damaged by the conduct
alleged herein.

13, Defendant Davis Selected Advisers, L.P. (hercinafter “Davis Advisers™) is a
Colorado limited partnership registered as an investment adisory services to each of the
Davis/Sclected Funds, manages their business affairs and pr..vides them with day-to-day
administrative services. Davis Advisers’ offices are located it 2949 East Elvira Road, Suite 101,
Tucson, Arizona 85706.

14, Defendant Davis Advisers NY is a Delaware corporation registered as an
investment adviser under the Investment Advisers Act and scrves as the sub-adviser for each of
the Davis/Sélected Funds. Davis Advisers NY provides inv-:stment management and research

services for the Davis/Selected Funds and other institutional clients, and is a wholly-owned

C:AMutual Funds - Davis - 34(b}\Lascaris, ct al. Complaint.wpd 4
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subsidiary of Davis Adviszrs. The offices of Davis Adviser: NY are located at 609 Fifth
Avenue, New York, New York 10017.

15. Defendant Davis Advisers and Davis Advise:s NY are referred to collectively
herein as the “Investment Adviser Defendants.” Fees payable to the Investment Adviser |

Defendants are calculated as a percentage of fund assets und:r management. The Investment

Adviser Defendants had ultimate responsibility for overseeing the day-to-day management of the |

Davis/Selected Funds.

16. Defendant Davis Investments, LLC (hereinafier “Davis Investments”), a Delaware
limited liability company, is the sole general partner of Davis. Advisers. Davis Investments is
controlled by its sole member, defendant Christopher C. Da- is.

17. Defendant Pavis Distributors, LLC (“Davis 1"istributors”), a subsidiary of Davis
Selected Advisors, serves as the distributor or principal undcrwriter of the Davis/Selected Funds.
Davis Distributor is located at 2949 East Elvira Road, Suite 101, Tucson, Arizona 85706.

18. Defendants Christopher C. Davis, Andrew A Davis, Marsha Williams
(“Williams”), Wesley E. Bass, Jr. (“Bass”), Marc P. Blum (*Blum”), Jerry D. Geist (“Geist™), D.
James Guzy (“Guzy), G. Bernard Hamilton (“Hamilton’), R bert P. Morgenthau
(“Morgenthau”), Theodore: B. Smith, Jr. (“Smith”), Christian R. Sonne (“Sonne”), and Jeremy H.
Biggs (“Biggs”) were Directors and Officers of the Davis Fu. 1ds during the Class Period
(collectively, the *“Davis Director Defendants™). Defendants Christobher C. Davis, Andrew A.
Davis, Williams, William P. Barr (“Barr”), Floyd A. Brown'“Brown”), Jerome E. Hass
("“‘Hass”), Katherine L. MacWilliams (“MacWilliams”), James A. McMonagle (“McMonagle™)

and Richard O’Brien (*O’Brien”) were Directors and Officers of the Selected Funds during the
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Class Period (collectively, the “Selected Director Defendants”). The Davis Director Defendants
and the Selected Director Defendants are collectively referre:d to herein as the “Director
Defendants.” For the purposes of their service as directors o f the Davis/Selected Funds, the
business address of each of the Director Defendants is 2949 Zast Elvira Road, Suite 101, Tucson, .
Arizona 85706.

19. During the Class Period, Christopher C. Davis was a Director of all of the
Davis/Selected Funds and also acted as Chief Executive Officer, President or Vice President of
each of the Davis/Selected Funds. Christopher C. Davis was also the Chairman and Chief
Executive Officer of Davis Advisers and served as an execulive officer with certain companies
affiliated with Davis Advisers, including acting as the sole r.iember of Davis Advisers’ general
partner, Davis Investments.

20. During the Class Period, Andrew A. Davis was a Director of all of the
Davis/Selected Funds and also acted as President or Vice Prusident of each of the Davis/Selected
Funds. Andrew A. Davis was also the President of Davis A:lvisers and served as an executive
officer of certain companies affiliated with Davis Advisers.

21. During the Class Period, Williams was a Dir.ctor of all of the Davis/Selected
Funds. For her services as a Director of the Davis/Selected 1funds, Williams received
compensation totaling $105,600 for the fiscal year ended Desember 31, 2003,

22, During the Class Period, Blum was a director of all of the Davis Funds. For his

services as a Director, Blum received compensation totaling $62,000 for the fiscal year ended

December 31, 2003.
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23, During the Class Period, Geist was a Directo- of all of the Davis Funds. For his
services as a Director, Geist received compensation totaling 362,000 for the fiscal year ended
December 31, 2003.

24, During the Class Period, Guzy was a Director of all of the Davis Funds. For his
services as a Director, Guzy received compensation totaling 62,000 for the fiscal year ended

December 31, 2003.

23, During the Clas‘s Period, Hamilton was a Dir.ctor of all of the Davis Funds. For
his services as a Director, Hamilton received compensation ‘a:")taling $62,000 for the fiscal year
ended December 31, 2003 |

26. During the Class Period, Morgenthau was a Liirector of all of the Davis Funds.
For his.services as a Direcior, Morgenthau received compen: ation totaling $57,400 for the fiscal
year ended December 31, 2003,

27. During the Class Period, Smith was a Directc : of all of the Davis Funds. For his
services as a Director, Smith received compensation totaling $62,000 for the fiscal year ended
December 31, 2003.

28. During the Class Period, Sonne was a Director of all of the Davis Funds. For his
services as a Director, Sonne recetved compensation totaling; $62,000 for the fiscal year ended
December 31, 2003.

29, During the Class Period, Biggs was a Directcr of all of the Davis Funds and also

the Chairman of the Davis Funds Board of Directors. Duriny the Class Period, Biggs was also

employed as a consultant to Davis Advisers.

CAMutual Funds - Davis - 34(b)\Lascaris, et al. Complaint.wpd 7




30. During the Class Period, Barr was a Director »f all of the Selected Funds. For his
services as a Director, Barr received compensation totaling 537,500 for the fiscal year ended
December.Bl, 2003.

31. During the Class Period, Brown was a Directo_r of all of the Selected Funds. For‘
his services as a Director, Brown received compensation tot éling $43,500 for the fiscal year
ended December 31, 2003.

32. During the Class Period, Hass was a Director of all of the Selected‘Funds. For his
services as a Director, Hass received compensation totaling §i42,500 for the fiscal year ended
December 31, 2003. | i

33, During thé Class Period, MacWilliams was a Director of all of the Selected
Funds. For her services as a Director, MacWilliams receive.l compensation totaling $43,500 for
the fiscal year ended December 31, 2003.

34, During the Class Period, McMonagle was a I irector of all of the Selected Funds.
For his services as a Direcior, McMonagle received compen: ation totaling $82,500 for the fiscal
year ended December 31, 2003.

35. During the Class Period, O’Brien was a Director of all of the Selected Funds. For
his services as a Director, O’ Brien received compensation tc:aling $43,500 for the fiscal year
ended December 31, 2003.

| 36.  Defendants John Does 1-100 were Davis Dir:ctors and/or Officers during the
Class Period, and any other wrongdoers later discovered, wkase identities have yet to be
ascertained and which will be determined during the course of Plaintiffs’ counsel’s ongoing

investigation.
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37. Nominal defendants Davis New York Vvemun_: Fund, Inc. is an open-end
management investment company incorporated in Maryland and registered under the Investment
Company Act. Davis New York Venture Fund, Inc. issues rrultiple series, including nominal
defendant the Davis New York Venture Fund, each of whicli represents an interest in the series’
separate portfolio. The business address of Davis New Yorl. Venture Fund, Inc, is 2949 E.
Elvira Road, Suite 101, Tucson, Arizona 85706.

38. Nominal defendant Davis Series, Inc, is an open-end diversified management
investment company incorporated in Maryland and registere:! under the Investment Company
Act. Davis Series, inc. Is a series investment company that i.i;sues multiple series, each ofwhilch
represents an interest in its separate portfolio. Davis Series, inc., currently offers six series,
including nomip‘nal defendants Davis Opportunity Fund, Davis Financial Fund, Davis Real Estate
Fund, Davis Appreciation & Income Fund, Davis Government Bond Fund and Davis
Government Money Market Fund. The business address of i)avis Series, Inc. is 2949 E. Elvira
Road, Suite 101, Tucson, Arizona 85706.

39, Nominal defendant Selected American Share;, Inc. and Selected Special Shares,
Inc. are open-vend, diversified management investment companies incorporated in Maryland and
registered under the Investment Company Act, offering as scies nominal defendants Selected
American Shares and Selected Special Shares, respectively. The business address of Selected
American Shares, Inc., and Selected Special Shares, Inc. is 2949 E. Elvira Road, Suite 101,
Tucson, Arizona 85706.

40. Nominal defendant Selected Capital Preservaiion Trust is an open-end, diversified

management investment company organized as a business trust under the laws of Ohio and
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registered under the Investment Company Act, offering as a series nominal defendant the
Selected Daily Government Fund. The business address of :: elected Capital.‘ Preservation trust is
2949 E. Elvira Road, Suite 101, Tucson, Arizona 85706.

41.  The entities named as nominal defendant in paragraphs 37-40 above are referred
1o collectively h.erein as the “Davis/Selected Funds.” The Duvis/Selected Funds are named as
nominal defendants to the extent that they may be deemed n.cessary and indispensable parties
pursuant to Rule 19 of the Federal Rules of Civil Procedure :‘md‘éto the extent necessary to ensure
the availability of adequate remedies.

PLAINTIFES’ CLASS ACTION A];LEGATIONS

42.  Plaintiffs bring certain of these claims as a cl iss action pursuant to Federal Rule

- of Civil Procedure 23(a) and (b){3) on behalf of a Class, consisting of all persons or entities who
purchased, redeemed or held shares of like interests in any ot the Davis/Selected Funds between
June 3, 1999 and November 17, 2003, inclusive (the “Class Period”), and who were damaged
thereby (the “Class”). Excluded from the Class are defendants, members of their immediate
families and their legal representatives, heirs, successors or iissigns and any entity in which
defendants have or had a controlling interest.

43, The members of the Class are so numerous th it joinder of all members is
impracticable. While the exact number of Class members is unknown to plaintiffs at this time
and can only be ascertained through appropriate discovery, p.aintiffs believe that there are many
thousands of members in the proposed Class. Record owner:; and other members of the Class

may be identified from records maintained by the Davis Disiiibutors, Davis Investments and the
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Investiﬂen»t Adviser Defendants and may be notified of the pindency of this action by mail, using
the form of notice similar *o that customarily used in securiti 2s class actions.

44.  Plaintiffs’ claims are >typical of the claims of the members of the Cléss as all
members of the Class are similarly affected by defendants’ v.rongful conduct in violation of
federal law that is complained of herein.

45. Plaintiffs will fairly and adequately protect tk: interests of the members of the
Class and have retained counsel competent and experienced in class and securities litigation.

46. Common questions of law:;’and fact exist as tc,' all metnbers of the Class and
predominate over any questions solely affecting individual n.embers of the Class. Among the
questions of law and fact common to the Class are:

a. whether the Investment Company Act was vidlated by defendants’ acts as
alleged herein;

b. whether the Investment Advisers Act was viqﬂated by defendants’ acts as
alleged herein; |

c. whether the Investment Adviser Defe.:dants breached their common law
fiduciary duties and/or knowingly aided and abetted commo- law breeches of fiduciary duties;

d. whether statements made by defendars to the investing public during the
Class Period misrepresented or omitted to disclose material iacts about the business, operations
and financial statements of the Davis/Selected Funds; and

e. to what extent the members of the Cliss have sustained damages and the

proper measure of damages.
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47. A class action is superior to all other available methods for the fair and efficient
adjudication 6fthis controversy since joinder of all member:; is impracticable. Furthermore, as
the damages suffered by iqdividual Class members may be ti:lati;/ely small, the expense and
burden of individual litigation make it virtually impossible for members of the Class to
individually redress the wrongs done to them. There will be no difficulty in the management of
this action as a class action.

SUBSTANTIVE ALLEGATIONS

The Director Defendants Breactied Their
Fiduciary Duties To Davis/Selected l{unds Investors

48.  The defendants’ public ﬁlings.state that the E.yards of Directors for the Davis
Funds and the Selected Funds are responsible for the manag:ment and supervision of the :
Davis/Selected Funds. In this regard, the Statement o_f Additional Information dated July 1, 2003 |
for funds offered by Davis Sertes, Inc., (the “Statement of Additional Information”), which
includes the Davis New York Venture Fund, which is available to the investor upon request is
typical of the Statements of Additional Information availabl.: for other Davis/Selected Funds It
states: “The Board of Directors supervises the business and :nanagement of the Davis Funds.
The Board approves all significant agreements between the | avis Funds and those companies
that furnish services of the Davis Funds.”

49, Moreover, the Statement of Additional Inforiation states, with respect to the

duties of the Directors, as follows:

The Adviser is responsible for the placement of portfolio

transactions, subject to the supervision of the Board of Directors.
* * *

CaMutual Funds - Davis - 34(b)\Lascaris, et al. Complaint.wpd 12



distribution of Davis Funds’ shares; (ii) the allocation of Davis
Funds’ brokerage, including allocations to rokers affiliated
with the Adviser and the use of “soft” comn:ission dollars to pay
Fund expenses and to pay for research and other similar
services; (1i1) the Adviser’s management of the relationships with
the Davis Funds’ third party providers, inclucling custodian and
transfer agents; (iv) the resources devoted to ind the record of
compliance with the Davis Funds’ investment policies and
restrictions and with policies on personal seciirities transactions;
and (v) the nature, cost and character ofnon—;ilvestment
management services provided by the Advisey and its affiliates.
[Emphasis added.] "

51. The Investment Company Institute (“IC[”), o which Franklin Investments is a
member, recently described the duties of mutual fund boards; as follows:

More than 77 million Americans have choser; mutual funds to gain
convenient access to a professionally manage:l and diversified
portfolio of investments.

Investors receive many other benefits by investing in mutual funds,
including strong legal protections and full disclosure. In addition,
shareholders gain an extra layer of protection because each mutual
fund has a board of directors looking out for shareholders’
interests.

Unlike the directors of other corporations, niutual fund directors
are responsible for protecting consumers, in this case, the funds’
investors. The unique “watchdog?” role, whizh does not exist in
any other type of company in America, provides investors with
the confidence of knowing the directors ove.see the advisers who
manage and service their investments.

In particular, under the Investment Company Act of 1940, the
board of directors of a mutual fund is charged with looking after
how the fund operates and overseeing matters where the interests
of the fund and its shareholders differ from ‘he interests of its
investment adviser or management companz., [Emphasis added.]'

: The ICI describes itself as the national associatigh of the U.S. investment company
industry. Founded in 1940, its membership includes approximatety 8,601 mutual funds, 604 closed-end
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In truth anc in fact, the Davis/Selected Funds Boards of Directors, i.e., the

wn
1~

Director Defendants, were captive to and controlled by the i vestment Adviser Defendants, who
induced the Director Defendants to breach their statutory anii fiduciary duties to manage and
supervise the Davis/Selected Funds,‘ approve all significant iagreements and otherwise take
reasonable steps to prevent the Investment Adviser Defenda;éts from skimming Davis/Selected
Funds assets. In many cases, key Davis/Selected Funds Dir(fz:tors, were employees or former
employees of the Investment Adviser Defendants and were lé:holden for their positions, not to
Davis/Selected Funds investors, but, rather, to the Investmer;t Adviser Defendants, whom they
were supposed to oversee. The Director Defendants served iEO[‘ indefinite terms at the pleasure of
Investment Adviser Defendant and formed supposedly indeg‘v:ndent committees, charged with
responsibility for billions of dollars of fund assets (comprised largely of investors’ college and
retirement savings).

53. To ensure that the Directors were complaint, the Investment Adviser Defendants
often recruited key fund trustees from the ranks of investmelet adviser companies and paid them
excessive salaries for their service as Directors. For exampl:, during the Class Period, defendant
Christopher C. Davis was a Director of all of the Davis/Seleted Funds and also acted as Chief

Executive Officer, President or Vice President of each of the Davis/Selected Funds. Cyhristopher

C. Davis was also the Chairman and Chief Executive Officer of Davis Advisers, including acting

as the sole member of Davis Advisers’ general partner, Davis Investments. Additionally, during

funds, 110 exchange-traded funds, and six sponsors of unit investiaent trusts. Its mutual fund members
have 86-6 million individual shareholders and manage approximaiely $7.2 trillion in investor assets. The
quotation above is excepted from a paper entitled Understanding :he Role of Mutual Fund Directors,
available on the ICI’s website at http://www.ici.org/issues/dir/bro_mf_directors.pdf.
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the Class Period, Andrew A. Dévis was a Director of all of the Davis/Selected Funds and also
acted as President or Vice President of each of the Davis/Selzcted Funds. Andrew A. Davis was
also the President of Davis Advisers and served as an executive officer of certain companies
affiliated with Davis Advisers.

54. In exchange for creating and managing the Duvis/Selected Funds, including the
Davis New York Venture Fund, the Investment Adviser Delizndants charged the Davis/Selected
Funds a variety of fees, each of which was calculated as a purcentage of assets under
management. Hence, the more money invested in the funds. the greater the fees paid to
Investment Adviser Defendants. In theory, the fees charged ro fund investors are negotiated at
arm’s-length between the fund board and the investment matiagement company and must be
approved by the independent members of the board. Howevcr, as a result of the Director
Detendants’ dependence on the _investmem management coriipany, and its failure to properly
manage the investment adviser"s; millions of dollars in Davi¢,Selected Funds assets were
transferred through fees payableigfrom Davis/Selected Fundsx} assets to the Investment Adviser
Defendants that were of no bengﬁt to fund investors.

55. As a result of these practices, the mutual fund industry was enormously profitable
for Davis. In this regard, a Forbes article, published on Sep: >:mber 13, 2003, stated as follows:
The average net profit margin at publicly held mutual fund firms

was 18.8% last year, blowing away the 14.9%, margin for the
financial industry overall . . . [flor the most p.irt, customers do not
enjoy the benefits of the economies of scale cieated by having
larger funds. fndeed, once a fund reaches a certain critical mass,
the directors know that there is no discernibie benefit from

having the fund become bigger by drawing in more investors; in
Jact, they know the opposite to be true — onc: a fund becomes too
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large it loses the ability to trade in and out ¢« [ positions without
hurting its investors. [...]

* % %

The [mutual fund] business grew 71-fold (20 fold in real terms)
in the two decades through 1999, yet costs a+ a percentage of
assets somehow managed to go up 29%. . .. Fund vendors have a
way of stacking their boards with rubber stanips. As famed
investor Warren Buffett opines in Berkshire ] (athaway’s 2002
annual repert: ‘Tens of thousands of “independent” directors, over
more than six decades, have failed miserably = A genuinely
independent board would occasionally fire ar. incompetent or
overcharging fund advisor. That happens just about never.”

[Emphasis added.]

56. Plaintiffs and other members of the Class nev :r knew, nor could they have known,
from reading the fund prospectuses or otherwise, of the externt to which the Investment Adviser.
Defendants were using so-called 12b-1 fees, Soft Dollars (as deﬁﬁed below) and commissions to
improperly siphon assets from the funds.

The Investment Adviser Defenc ants Used
Rule 12b-1 Marketing Fees For Imp«oper Purposes

57. Rule 12b-1, promulgated by the SEC pursuar.i to the Investment Company Act
pl'ohibita" mutual funds from directly or indirectly distributiny; or marketing their own shares
unless certain enumerated conditions set forth in Rule 12b-1 are met. The Rule 12b-1 conditions
require that payments for marketing must be made pursuant io a written plan “describing all
material aspects of the proposed financing of distribution;” «:l agreements with any person
relating to implementation of the plan must be in writing; the plan must be approved by a vote of
the majority of the board of directors; and the board of direcvors must review, at least quarterly,

“a written report of the amounts so expended and the purposcs for which such expenditures were
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Funds marketing efforts were creating diminished marginal ":'etums under circumstances where
increased fund size correlated with reduced liquidity and fund perforfnance. If the Director
Defendants reviewed written reports of the amounts expend(:vd pursuant to the Davis/Selected
Funds Rule 12b-1 Plan, and the information pertaining to agieements entered into pursuant to the
Rule 12b-1 Plan, on a quarterly basis as required — which s. ems highly unlikely under the
circumstances set forth herein — the Director Defendants eiiher knowingly or recklessly failed to
terminate the plans and the payments made pursuant to the Fule 12b-1 Plan, even though such
payments not only harmed existing Davis/Selected Funds shureholders, but also were improperly ’
used to induce brokers to breach their duties of loyalty to the:r prospective Davis/Selected Funds
investors.

60. As set forth below, in violation of Rule 12b-} and Section 28(e) of the Securities
Exchange Act, defendants made additional undisclosed payrcents to brokers, in the form of
excess commissions that were not disclosed or authorized by’ the Davis/Selected Funds Rule 12b-
| plan. |

The Investment Adviser Defendants Char:ed Their Overhead

To Davis/Selected Funds Investors And Secretly Paid Excessive
Commissions To Brokers To Steer Clients T, Davis/Selected Funds

61. Investment advisers routinely pay broker corr. missions on thé purchase and sale of
fund securities, and such commissions may, under certain civcumstances, properly be used to
purchase certain other services from brokers as well. Specifizally, the Section 28(e) “‘safe
harbor” provision of the Securities Exchange Act carves out an exception to the rule that requires
investment management companies to obtain the best possibie execution price for their trades.

Section 28(¢) provides that fund managers shall not be deemud to have breached their fiduciary
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duties “solely by reason or [their] having caused the account to pay a . . . broker . . . in excess of

the amount of commission another . . . broker . . . would jha\‘a charged for effecting the
transaction, if such person determined in good faith that the amount of the commission is
reasonable in relation to the value of the brokerage and rése:grch services provided.” 15 U.S‘.C.
§28(e) (emphasis added). -In other words, funds are allowed to include in “commissions”
payment for not only purchase and sales execution, but also :l‘or specified services, which theﬁ
SEC has defined to includz, “any service that provides laéwﬁ:l and appropriate assistance to the

 money manager in the performance of his investment decisivn-making responsibilities.” The

commission amounts charged by brokerages to investment advisers in excess of the purchase and ;

sale charges are known within the industry as “Soft Dollars. "

62. The Investrnent Adviser Defendants’ actions are not protected by the Section
28(e) safe harbor. The Investment Adviser Defendants used Soft Dollars to pay overhead costs
(for items such as computer hardware and software) thus chirging Davis/Selected Funds
iﬁvestors for costs not covered by the Section 28(e) safe harbor and that, consistent with the
investment advisers’ fiduciary duties, properly should have heén borme by the Investment
Adviser Defendants. The Investment Adviser Defendants al:io paid excessive commissions to
broker dealers on top of any legitimate Soft Dollars to steer 1eir clients to Davis/Selected Funds
and directed brokerage business to firms that favoreci‘ Davis/5elected Funds. Such payments and
directed-brokerage payments were used to fund saleé contests and other undisclosed financial
incentives to push Davis/Selected Funds. These inc;ntives cceated an undisclosed conflict of

interest and caused brokers to steer clients to Davis/Selected Funds regardless of the funds’

investment quality relative to other investment alternatives and to thereby breach their duties of
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loyalty. By paying the ex¢essive brokerage commissions, th:: Investment Adviser Defendants
also violated Section 12(b) of the Investment Company Act, because such payments were not
made pursuant to a valid Rule 12b-1 plan.

63. The excessive commissions did not fund any services that benefitted the
[javis/Selected Funds shareholders. This practice materially harmed plaintiffs and other
members of the Class from whom the Soft Dollars and exce«gsive comimissions were taken.

64. Additionally, on inférﬁmtion and belief, the ¢zfendants, similar to other members
of the industry, have a practice of charging lower management fees to institutional cliénts than to
ordinary mutual fund investors through their mutual fund héldings. This discriminatory
treatment cannot be justifizd by any additional services to thu ordinary investor and is a further

breach of fiduciary duties.

THE NOVEMBER 17, 2003 ANNGUNCEMENT

65. On November 17, 2003, these practices began to come to light when the SEC
issued a press release (the “November 17 SEC Release”) in wvhich it announced a $50 million
settlement of an enforcement action against Morgan Stanley Dean Witter relating to improper
mutual fund sales practices. The Davis Funds were subsequ'\:ntly identified as one of the mutual
fund families that Morgan Stanley brokers were paid to pust: In this regard, the release
announced:

the institution and simultaneous settlement o an enforcement
action against Morgan Stanley DW Inc. (Mor:;an Stanley) for
failing to provide customers important inforniation relating to their
purchases of mutual fund shares. As part of the settlement,
Morgan Stanley will pay $50 million in disgcrgement and

penalties, all of which will be placed in a Fair Fund for distribution
to certain Morgan Stanley customers.
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Stemming from the SEC’s ongoing industry wide investigation of
mutual furd sales practices, this inquiry uncovered two distinct,
firm-wide disclosure failures by Morgan Stunley. The first
relates to Morgan Stanley’s “Partners Program” and its
predecessor, in which a select group of muti:al fund complex
paid Morgan Stanley substantial fees for pr.ferred marketing of
their funds. To incentivize its sales force to recommend the
purchase of shares in these “preferred” funds, Morgan Stanley paid
increased compensation to individual register :d representatives and
branch managers on sales of those funds’ shaies. The tund
complexes paid these fees in cash or in the foim ovfportfolio
brokerage commissions. [. . .] :

Id. (emphasis added.)

66.

The November 17 SEC release further stated:

The Commission’s Order finds that this conduct violated Section
17(a)(2) of the Securities Act of 1933 and Rule 10b-10 under the
Securities Exchange Act of 1934. Section 17(a)(2) prohibits the
making of materially misleading statements ¢+ omissions in the
offer and sale of securities. Rule 10b-10 requires broker dealers to
disclose the source and amount of any remun:ration recetved from
third parties in connection with a securities trunsaction. The Order
also finds that the conduct violated NASD Ruile 2830(k), which
prohibits NASD members from tfavoring the sale of mutual fund
shares based on the receipt of brokerage com;aissions.

Stephen M. Cutler, Director of the Commission’s Division of
Enforcement, said: “Unbeknownst to Morgar. Stanley’s customers,
Morgan Stanley received monetary incentives - in the form of
“shelf space” payments -- to sell particular muitual funds to its
customers. When customers purchase mutual funds, they should
understand the nature and extent of any conflizts of interest that
may affect the transaction.”

Morgan Stanley has agreed to settle this matter, without admitting
or denying the findings in the Commissions’ Order. As part of the
settlement, Morgan Stanley will pay $25 million in disgorgement
and prejudgment interest. In addition, Morgan Stanley will pay
civil penalties totaling $25 million. [. . .}-

* ok x

C:AMutual Funds - Davis - 34(b)\Lascar s, et al. Complaint.wpd 22



In addition, Morgan Stanley has undertaken tn, among other things,
(1) place on its website disclosures regarding the Partners Program;
(2) provide customers with a disclosure docuinent that will
disclose, among other things, specific informution concerning the
Partners Program, and the differences in fees and expenses
connected with the purchaser of different muiual fund share
classes.

Finally, the Commission’s Order censures Mrgan Stanley and
orders it to cease-and-desist from committing or causing any
violations of Section 17(a)(2) of the Securitie; Act of 1933 and
Rule 10b-10 under the Securities Exchange 4ct of 1934,

* * *

The NASD also announced today a settled ac-flion against Morgan
Stanley for violations of NASD Rule 2830(k’ arising from the
Partners Program and its predecessor.

Id.
67. On November 18, 2003, The Washington Po: published an article entitled
“Morgan Stanley Settles With SEC, NASD.” The article stzies in relevant part:

Investors who bought mutual funds from Morgan Stanley, the
nation’s second-largest securities firm, didn 't know that the
company was taking secret payments from some fund companies
to promote their products, according to allegations that resulted in
a $50'million settlement agreement yesterday with the Securities
and Exchange Commission.

[n many cases, those same investors were acti.ally footing the bill,
indirectly, for the slanted recommendations, 1ie SEC said. Some
of the 16 fund companies whose products weie pushed by Morgan
brokers paid for the marketing help by letting Morgan handle some
of their stock and bond trading. The million: of dollars in
commissions earned by Morgan on that trauling came out of
mutual fund share owners’ profits, accordiny to the SEC.

Morgan said yesterday that companies in its “Partners Program”
included . .. Davis Funds . . .
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Yesterday’s settlement *‘goes to show that the mutual fund
managers as well as broker dealers have too «:ften viewed mutual
fund shareholders as sheep to be sheared, sai-i Sen. Peter Fitzgerald
(R-III.), who 1s investigating the industry. “Congress has to figure
out the variety of ways people are being sheared so that we can
stop it.”

fd. (emphasis added).

68. On January 14, 2004, The Wall Street Journa: published an article under the
headline, “SEC Readies Cases On Mutual Funds’ Deals With Brokers.” Citing a “person
familiar with the investigation,” the anicie notes that the SE;C is “close to filing its first charges
against mutual fund companies related to arrangements that?direct trading commissions to
brokerage firms that favor those fund companies’ products." The article stated in pertinent part

as follows:

The SEC has been probing the business arr:ngement between
Sund companies and brokerage firms since /ast spring. It held a
news conference yesterday to announce it ha, found widespread
evidence that brokerage firms steered invesiors to certain mutual
Sunds because of payments they received fron fund companies or
their investment advisers as part of sales agieements.

Officials said the agency has opened investig: tions into eight
brokerage firms and a dozen mutual funds th.it engaged in a
longstanding practice known as “revenue shaiing.” Agency
officials said they expect that number to grov: as its probe expands.
They declired to name either the funds or the brokerage firms.

The SEC said payments varied between 0.05"5 and 0.04% of sales
and up to 0.25% of assets that remained invested in the fund.

People familiar with the investigation say rezulators are looking
into examples of conflict of interest when fu.ad companies use
shareholder money to cover costs of sales agreements instead of
paying the sales costs themselves out of the firm’s own pockets.
The boards of funds, too, could be subject tv scrutiny for
allowing skareholders’ commission dollars 10 be used for these
sales agreements. In other cases, the SEC is probing whether
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Junds violated policies that would require ccits associated with
marketing a fund to be included in a fund’s so-called 12b-1 plan.

Id. (emphasis added).

69. Recégnizing thét the Davis/Selecteci Funds p:iyments of Soft Dovllars and directed
brokerage have created 1'mpropér incentives for brokers to pl.lSh their funds, the Davis/Selected
Funds have purportedly discontinued such payments. Irj a Jaauary 2004 open letter to Davis
Funds investors posted on the Davis Funds website, www.diivisfunds.com/pdf/04covpgov.pdf,
defendaﬁt Christopher C. Davis wrote the following:

But we can still improve, and we are determined to use [the market
timing and late trading[ scandals as an opportunity to do so. For
example, we have eliminated both the practice of using “soft
dollars” and the consideration of fund sales in allocating
commissions. While these practices are quite common in our
industry and certainly within the rules, they can easily create a
perverse incentive to increase turnover. At £avis, we believe
high turnover and commissions are hidden .osts and we have
worked hard to reduce them every year.

*® *® *

[WThile most intermediaries provide valuable services to
shareholders including asset allocation, finan:ial planning, and
consolidated statements, the system by which they are
compensated has become opaque and compix.

70. Defendant Christopher C. Davis reiterated thit Soft Dollar payments and directed
brokerage can “easily create an incentive to increase turnove:” in a nearly identical January 2004
open letter to Selected Funds investors posted on the Selected Funds website,
www.selectedfunds.com/pdfs/SFChrisDavisCorp_GovLetter.pdf, announcing the Selected

Funds’ discontinuation of Soft Dollar payments and directed brokerage activity.-

The Prospectuses Were Materially Fals: And Misleading
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71. Plaintiffs and other members of the Class we;e entitled to, aﬁd did receive, one or
more of the prospectuses (the “Prospectuses”), pursuant to v. hich the Davis/Selected Funds
shares were offered, each of which contained substantially tl:e same materially false and
misleading statements and omissions regarding 12b-1 fees, (:orﬁmissions and Soft Dollars.

72.  The Statement of Additional Information, daied July 1, 2003 for funds offered by
Davis Series, Inc., referrec to in certain of the Davis/Selectgai Fimds Prospectuses and available
to‘ the investor upon request, states as follows with respect to Soft Dollars and revenue sharing:

The Fund has adopted a policy of seeking to i lace portfolio
transactions with brokers or dealers who will sxecute transactions
as efficiently as possible and at the most faverable price. Subject
to this policy, research services, payment of bona fide fund
expenses and placement of orders by securiti.:s firms for Fund
shares may be taken into account as a factor in placement of
portfolio transactions.

In selecting brokers, the Adviser may considc:c selecting those ;
brokers thai assist the Adviser in fulfilling its investment i_
management responsibilities. In return for biokerage the Adviser
receives puolished research reports from multiple sources and
access to brokerage firms’ research departmernts. Research
received from brokerage firms is used to supyp:lement the Adviser’s
internal rescarch. While there are no formal ; rocedures for
allocation of brokerage, the Adviser follows 1i1e concepts of
Section 28(e) of the Securities Exchange Act of 1934, Subject to
the criteria of Section 28(e), the Adviser may pay a broker a
brokerage commission in excess of that whicl another broker
might have charged for effecting the same transactions, in
recognition of the value of the brokerage and -esearch services
provided by or through the broker. [. . .]

Research information received from brokers :overs a wide range of
topics, including the economic ouilook, the political environment,
demographic and social trends, and individual company and
industry analysis. In accordance with certain brokerage
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73.

material and damaging adverse facts which damaged plaintiifs and other members of the Class:

assets of excessive commissions to broker dealers in exchange for preferential marketing services

and that such payments wzre in breach of their fiduciary duties, in violation of Section 12b of the

arrangements, brokers may furnish, for eXampvle, proprietary or
third-party rzsearch reports, supplemental perjormance reports,
statistical analysis, computer services used for research and
portfolio analysis, and other valuable research information. In
addition, the Adviser may receive certain brol zrage and research
products and services that provide both resear.h and non-research
(“mixed-use”) benefits -- for example, compuler services that are
used for both portfolio analysis and account a.ministration. In
these instances only research portions are attributed to client
brokerage commissions and the non-research portion will be paid
in cash by the Adviser. ‘

* * * ;

i
!

The Distributor may pay additional compen:ation from its own
resources to securities dealers or financial iistitutions based on
the value of shares of the Fund owned by the dealer or financial
institution jor its own account or for its cusiomers. [Emphasis

added.]

Under the [Rule 12b-1 Distribution] plans, the Adviser and the -
Distributor, in their sole discretion, from time to time, may use
their own resources (at no direct cost to the i und) to make
payments to brokers, dealers or other financi:l institutions for
distribution and administrative services they perform. The Adviser
may use its profits from the advisory fee it r.ceives from the
Fund. In their sole discretion, the Distributor and the Adviser may
increase or decrease the amount of payments they make from their
own resources to plan recipients.

The Prospectuses failed to disclose and misr:presented, inter alia, the following

a. that the Investment Adviser Defendaiits authorized the payment from fund

Investment Company Act, and unprotected by any “safe harhor”;
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b. that the Investment Adviser Defendar::s directed brokerage payments to
firms that favored Davis/Selected Funds, which was a form »f marketing that was not disclosed
in or authorized by the Davis/Selected Funds Rule 12b-1 Plua;

C. that the Davis/Selected Funds Rule 11:'.2b—1 plan was not in compliance with
Rule 12b-1, and that payments made pursuant to the plan W(;g:re in violation of Section 12 of the ,
Investment Company Act because, among other reasons, thé plan was not properly evaluated by
the Director Defendants and there was not a reasonable likeliihood that the plan would benefit the ’
company and its shareholders; ;
d. that by paying brokers to aggressively steer their clients to Davis/Selected

Funds, the Investment Adviser Defendants were knowingly :iding and abetting a breach of

fiduciary duties, and profiting from the brokers’ improper ccaduct;

e. that any economies of scale achieved hy marketing of the Davis/Selected
Funds to new investors were not passed on to Davis/Selected Funds investors; on the contrary, as
the Davis/Selected Funds grew, fees charged to Davis/Selec:2d Funds investors were excessive;

f. that defendants improperly used Soft Dollars and excessive commissions
paid from Davis/Selected I'unds assets, to pay for overhead xpenses, the cost of which should
have been borne by Davis and not Davis/Selected Funds investors; and

g. that the Director Defendants had abdi-ated their duties under the
Investment Company Act and their common law fiduciary duties, that they failed to monitor and
supervise the Investment Adviser Defendants and that, as a consequence, the Investment Adviser
Defendants were able to systematically skim millions and miltions of dollars from the

Davis/Selected Funds.

C:Mutual Funds - Davis - 34(b)\Lascaris, et al. Complaint.wpd 28

P
i



COUNTI

Against the Investment Adviser {)efendants -
For Violations Of Section 34(b) Of The
Investment Company Act On Behali Of The Class

74. Plaintiffs repeat and ;eallege each and every ullegation contained above as if fully
set forth herein.

75. This Count is asserted against the Investmen{ Adviser Defendants in their role as
investment édvisers to the Davis/Selected Funds.

76. The Investment Adviser Defendants made un‘lrue statements of material fact in
registration statements and reports filed and disseminated pl;rsuant to the Investment Company
Act and omitted to state facts neceséary to prevent the statenients made therein, in light of the
circumstances under which they were made, from being mat.rially false and misleading. The
{nvestment Adviser Defendants failed to disclose the fol:]owi.ag:

a. that the Investment Adviser Defendar‘va:s authorized the payment from fund
assets of excessive commissions to broker dealers in exchanie for preferential marketing services
and that such payments were in breach of their fiduciary dut. :s, in violation of Section 12(b) of
the Investment Company Act, and unprotected by any “safe Larbor”;

b. that the vInvesrment Adviser Defendaris directed brokerage payment to
firms that favored Davis/Szlected Funds, which was a form « f marketing that was not disclosed
n or ‘authorized by the Davis/Selected Funds Rule 12b-1 Plia;

C. that the Davis/Selected Funds Rule 12b-1 were not in compliance with

i
Rule 12b-1, and that payments made pursuant to the plan weve in violatién of Section 12 of the

Investment Company Act because, among other reasons, the plan was not properly evaluated by
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the Director Defendants al;d thére was not a reasonable likelihood that the plan would benefit the
company aund its shareholders; |
d. that by paying brokers to aggressivel) steer their clients to Davis/Selected
Funds, the Investment Adviser Defendants were knowingly ;:;viding and abetting a breach of
fiduciary duties, and prqﬁl‘ing from the brokersy’ improper cénduct;
e. that any economies of séale achievedil)y marketing of the Davis/Selected
Funds to new investors were not passed on to Davis/Selecte:i Funds investors; on the contrary, as
the Davis/Sdecled Funds zrew, fees charged to Davis/Seleci 2d Funds investors were excessive;
f. that defendants improperly used Soft Dollars and excessive commissions,
paid from Davis/Selected Funds assets, to pay for overhead xpenses the cost of which should
have been borne by Davis and not Davis/Selected Funds investors; and
g that the Director Defendants had abditated their duties under the
Investment Company Act and their common law fiduciary duties, that the Director Defendants
failed td monitor and supervise the Investment Adviser Defeadants and that, as a consequence,
the Investment Adviser Defendants were able to systematically skim millions and millions of
dollars from the Davis/Selz¢ted Funds.
77. By reason cf the conduct described above, th. Investment Adviser Defendants
violated Section 34(b) of the Investment Company Act.
78. As a direct, proximate and foreseeable result of the Investment Advisér

Defendants’ violation of Ssction 34(b) of the Investment Coinpany Act, Davis/Selected Funds

investors have incurred damages.
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79.  Plaintiffs and the Class have been specially injured by Defendants’ violations of
Section 34(b) of the Investment Company Act. Such injurie: were suffered directly by the
shareholders, rather than by the Davis/Selected Funds themsiulves.

80. The Investnient Adviser Defendants, individl.ul.ly and in concert, directly and
indirectly, by the ixse, means or instrumentalities of interstat@; commerce and/or the mails,
engaged and participated in a continuous course of conduct i() conceal such adverse material
mformation.

COUNT 11
Against Davis Distributors And The Investment Adviser Defendants

Pursuant To Section 36(b) Of The Investinent Company Act
Derivatively On Behalf Of The Davis/Selected Funds

81.  Plaintiffs repeat and reallege each and every «llegation contained above and
otherwise incorporates the allegations contained above.

82.  This Count is brought by the Class (as Davis)f;elected Funds securities holders) on
behalf of the Davis/Selected Funds against Davis Distributoy's and the Investment Adviser
Defendants for breaches of Davis Distributors and the Investinent Adviser Defendants’ fiduciary
: duties as defined by Section 36(b) of the Investment Compaiy Act.

83. Davis Distr:butors and the Investment Advise - Defendants cach had a fiduciary
duty to the Davis/Selected Funds and the Class with respect (o the receipt of compensation for
services and of payments of a material nature made by and to Davis Distributors and the
Investment Adviser Defendants.

84. Davis Distributors and the Investment Advise. Defendants violated Section 36(b)

by improperly charging investors in the Davis/Selected Funds purported Rule 12b-1 marketing
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fees, and by drawing on the Davis/Selected Funds assets to make undisclosed payments of Soft
Dollars and excessive comrhissions, -as-deﬁned herein, in violation of Rule 12b-1

85. By reason of the conduct described above, Duvis Distributors and the Investment
Adviser Defendants violated Section 36(b) of the Investment Company Act.

86. As a direct, proximate and foreseeable result of Davis Distributors’ and the
Investment Adviser Defendants’ breach of the fiduciary duty of loyalty in their respective roles as '
underwriter and investmerit advisers to Davis/Selected Fund‘s: investors, the Davis/Selected Funds
and the Class have incurred millions of dollars in damages.

87. Plaintiffs, 111 this Count, seek to recover the Fule 12b-1 fees, Soft Dollars,
excessive commission and the management fees charged the Davis/Selected Funds by Davis
Distributors and the Investment Adviser Defendants.

COUNT HI
Against Davis Investments And The Di1=ctor Defendants
(As Control Persons of The Investment Adviscr Defendants), And The
Investment Adviser Defendants (As Centrol Per;ons of Davis Distributors)

For Violation Of Section 48(a) Of The Investiaent Company Act By
The Class And Derivatively On Behalf Of Tl 2 Davis/Selected Funds

88. Plaintiffs repeat and reallege each and every allegation contained above as if fully
set forth herein.

&9. This Count is brought pursuant to Section 48{a) of the Investment Company Act
against Davis Investments and the Director Defendants, who caused the Investment Adviser
Defendants to commit the violations of the Investment Comyany Act alleged herein. It is

appropriate to treat these defendants as a group for pleading purposes and to presume that the
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misconduct complained ofiherein are th¢ collective actions (;f Davis Investments and the Director .
Defendants.

90. The Investnient Adviser Defendants are liabl‘g: under Sections 34(b) of the
Investment Company Act o the Class and under 36(b) of the Investment Company Act to the
Davis/Selected Funds as st forth herein.

91.  Davis lnves‘tme‘nts and the Director Defendar,:s were “control persons” of the
Investment Adviser Defendants and caused the violations coinplained of herein. By virtue of
their positions of operatior:al control and/or authority over tlé: Investment Adviser Defendants,
Davis Investments and the Director Defendants directly and indirectly, had the power and
authority, and exercised the same, to cause the Investment A«viser Defendants to engage in the
wrongful conduct complained of herein.

92. Pursuant to Section 48(a) of the Investment C >bmpany Act, by reason of the
foregoing, Davis Investments and the Director Defendants ar liable to plaintiffs to the same
extent as are the Investmer:t Adviser Defendants for their priinary violations of Sections 34(b)
and 36(b) of the Investment Company Act.

93. This Count is also brought pursuant to Sectio:: 48(a) of the Investment Company
Act against the Investment Adviser Defendants, who caused Davis Distributors to commit the
violations of the Investmert Company Act alleged herein. It is appropriate to treat these
defendants as a group for pleading purposes and to presume rhat the misconduct complained of
herein is the collective actians of the Investment Adviser Delendants.

94. Davis Distributors is liable under Section 36(i ) of the Investment Company Act to

the Davis/Selected Funds as set forth herein.
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95.  The Investrment Adviser Defendants were “cc 1trol persons” of Davis Distri‘i)utor_s
and caused the violations complained of herein. By virtue o_;i'their positions of operational
control and/or authority over Davis Distributors, the Investm :nt Adviser Defendants directly and
indirectly, had the power and authority, and exercised the Sa;'xlé, to cause Davis Distributors to
engage in the wrongful conduct complained of herein.

96. Pursuant to Section 48(a) of the Investment ('>mpany Act, by reason of the
foregoing, the Investment Adviser Defendants are liable to plaintiffs to the same extent as is
Davis Distributors for its primary violations of Section 36(b’,’g of the Investment Company Act.

97. By virtue of the foregoing, Plaintiffs and othe;r Class members are entitled to
damages against Davis Investments, the Director Defendants and the Investment Adviser
Defendants..

COUNT 1V
Against The Investment Adviser Defendants Under Section 215 Of The

Investment Advisers Act For Violations Of Section 206 Of The Investment
Advisers Aci Derivatively On Behalf Of The Davis/Selected Funds

98. Plaintiffs repeat and reallege each and:every ullegation contained above as if fully
set forth herein.

99. This Count is based upon Section 215 of the ;ivestment Advisers Act, 15 U.S.C.
§80b-15.

100. The Investment Adviser Defendants served as “investment advisers” to the
Davis/Selected Funds and nther members of the Class pursuunt to the Investment Advisers Act.

101.  As fiduciaries pursuant to the Investment Advisers Act, the Investment Adviser

Defendants were required to serve the Davis/Selected Funds n a manner in accordance with the
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federal fiduciary standards set forth in Section 206 of the Invi:stiment Advisers Act; 15 U.S.C.
§80b-6, governing the conduct of investment advisers.

102, During the Class Period, the Investment Advi;ser Defendants breached their
fiduciary duties to the Davis/Selected Funds by engaging in 1‘L deceptive contrivance, scheme,
practice and course of conduct pursuant to which they knowingly and/or recklessly engaged in
acts, transactions, practices and courses of business which operated as a fraud upon the
Davis/Selected Funds. As detailed above, the Investment Adlviser Defendants skimmed money
from the Davis/Selected Funds by charging and collecting fe;,:s from the Davis/Selected Funids n
violation of the Investment Company Act and the Investmen: Advisers Act. The purpose and
effect of said scheme, practice and course of conduct was to 2nrich the Investment Adviser
Defendants, among other defendants, at the expense of the Davis/Selected Funds. The
Investment Adviser Defendants breached their fiduoiary dutiss owed to the Davis/Selected Funds 4
by engaging in the aforesaid transactions, practices and courses of business knowingly or
recklessly so as to consﬁtute a deceit and fraud upon the Davis/Selected Funds.

103.  The Investment Adviser Defendants are liable as direct participants in the wrongs
complained of herein. The Investment Adviser Defendants because of their position of authority
and control over the Davis/Selected Funds were able to and did control the fees charged to and
collected trom the Davis/Selected Funds and otherwise conirol the operations of the
Davis/Seleéted Funds.

104.  The Investment Adviser Defendants had a duty to (1) disseminate accurate and
truth information with respect to the Davis/Selected Funds: and (2) truthfully and uniformly act

in accordance with their stated policies and fiduciary respoisibilities to the Davis/Selected
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Funds. The Investment Adviser Defendants participated in i{he wrongdoing compléinéd of herein
in order to prevent the Davis/ SeleCté;i Funds from knowing f the Investment Adviser‘
Defendants’ breaches of fiduciary duties including: (1) the cvi arging of the Davis/Selected Funds
and Davis/Selected Funds investors improper Rule 12b-1 macketing fees; (2) making improper
undisclosed payments of Soft Dollars; (3) making unauthori?zed use of ““directed brokerage” as a. ‘
marketing tool; and (4) charging the Davis/Selected Funds fior excessive and improper ‘
commission payments to brokers.

105.  As aresult of the Investment Adviser Defend:nts’ multiple breaches of their
fiduciary duties owed to the Davis/Selected Funds, the Davi::/Selected Funds were damaged.

106. The Davis/Selected Funds are entitled to rescind their investment advisory
contracts with the ITnvestmant Adviser Defendants and recover all fees paid in connection with
thetr enrollment pursuant to such agreements.

COUNT V

Breach of Fiduciary Duty Against
The Investment AdViser Defendants On );ehalf Of The Class

107.  Plaintiffs repeat and reallege each of the prec :ding allegations as though fully set
forth herein.

108.  As investment advisers to the Davis/Selected 7unds, the Investment Adviser
Defendants were fiduciaries to the plaintiffs and other membrs of the Class and were required to
act with the highest obligations of good faith, loyalty, fair de:uling, due care and candor.

109.  As set forth above, the Investment Adviser D: fendants breached their fiduciary

duties to plaintiffs and the Class.
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110.  Plaintiffs and the Class have been specially injured as a direct, proximate and -
foreseeable result of such breach on the part of the Investment Adviser Defendants and have
suffered substantial damages.

111.  Because the Investment Adviser Defendants .icted with reckless and willful
disregard for the rights of the plaintiffs and other members ¢ 7 the Class, the Investment Adviser
Defendants are liable for punitive damages in an amount to e determined by the jury.

| COUNT V1

Breach of Fiduciary Duty Agagnst- The
Director Defendants On Behalf Cif The Class

112, Plaintiffs repeat and reallege each of the prec :ding allegations as though fully set |

forth herein.

I'13.  As Davis/Szlected Funds Directors, the Direc.or Defendants had a fiduciary duty
to the Davis/Selected Funcds and Davis/Selected Funds invesiors to supervise and monitor the
Investment Adviser Defendants.

114.  The Directcr Defendants breached their fiduciary duties by reason of the acts
alleged herein, including their knowing or reckless failure to prevent the Investment Adviser
Defendants from (1) charging the Davis/Selected Funds and Davis/Selected Funds investors
nmproper Rule 12b-1 marketing fees; (2) making improper undisclosed payments of Soft Dollars;
(3) making unauthorized use of “‘directed brokerage” as a murketing tool; and (4) charging the

Davis/Selected Funds for excessive and improper commissiin payments to brokers.
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115, Plaintiffs and the Class have been specially ii:jured as a direct, proximate and
foreéeeable result of such breach on the part of the Investment Adviser Defendants and have
suffered substantial damages.

116. Because the Investment Adviser Defendants .icted with reckless and willful
disregard for the rights of plaintiffs and other members of th:: Class, the Investment Adviser
Defendants are liable for punitive damages in an amount to ‘E%e determined by the jury.

COUNT VI

Aiding And Abetting A Breach Of Fiduciary Duty Against
The Investment Adviser Defendants On liehalf Of The Class

117.  Plaintiffs repeat and reallege each of the preccding allegations as though fully set
forth herein.

118. At all times herein, the broker dealers that sold Davis/Selected Funds had
fiduciary duties of loyalty -o their clients, including plaintiff: and other members of the Class.

119, The tnvestient Adviser Defendants knew or :should have known that the broker
dealer had these fiduciary duties.

120. By accepting improper Rule 12b-1 fees, Soft Dollars and excessivelcommissions
in exchange for aggressively pushing Davis/Selected Funds, ind by failing to disclose tij)e receipt
of such fees, the brokerages breached their fiduciary duties to plaintiffs and the other members of
the Class.

121.  The Investment Adviser Defendants possesse:| actual or constructive knowledge
that the brokerages were breaching their fiduciary duties, bui norfetheless perpetrated the

fraudulent scheme alleged herein.
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122.  The Investment Adviser Defendants’ actions, 1s described in this compla'int, were
a substantial factor in causiag the losses suffered by plaintiffs and the other members of the
Class. By participating in the brokerages’ brgaches of fiduciacy duties, thg Investment Adviser
Detendants are liable there].’or..

123, As adirect, proximate and foreseeable result (?fthe Investment Adviser
Défendaxwts" knowing participation in the brokerages’ breach,;-.s of fiduciary duties, plaintiffs and
the Class have suffered damages.

124. Because fhe [nvestment Adviser Defendants a;:ted with reckless and willfui
disregard for thé riéhls ofl’laifxfiffé and éthe} members ofthc: Class, the Investment Adviser i
Defendants are liable for punitive damages in an amount to I>e determined by the jury.

PRAYER FOR RELIE ¥

WHEREFORE, plaintiffs pray for relief and judgment, as follows:

A, Determining that this action is a prop.r class action, certifying plaintiffs as -
the Class representatives and plaintiffs’ counsel as Class coiinsel pursuant to Rule 23(a) of the

Federal Rules of Civil Procedure;

B. Awarding compensatory damages in iavor of plaintiffs and the other Class
members against ail defendants, jointly and severally, for all damages sustained as a result of
defendants’ wrongdoing, in an amount to be proven at trial, including interest t_hereon;

C. Awarding punitive damages in favor of plaintiffs and the other Class
members against all defendants, jointly and severally, for a:i damages sustained as a result of

defendants’ wrongdoing, in an amount to be proven at trial including interest thereon;
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D. Awarding the Davis/Selected Funds re:cission of their contracts with the
Investment Adviser Defendants, including recovery of all fee.; which would othf;rwise apply, and
recovery of all fees paid to the Investment Adviser Defendants; |

E. Ordering an accounting of all Davis/S\:& lected Funds-related fees,
commissions, and Soft Dollar payments;

F. Ordering restitution of all unlawfully «.r discriminatorily obtained fees and ,
charges;

G. Awarding such other and further reliel as this Court may deem just and
proper, including any extraordinary equitable and/or injuncti /e relief as permitted by law or |
equity to attach, impound or otherwise restrict the defendants’ assets to assure that Plaintiffs and’
the Class have an effective remedy;

H. Awarding plaintiffs and the Class their reasonable costs and expenses
incurred in this action, including counsel fees and expert fecs; and

L Such other and further relief as the Court may deem just and proper.

JURY TRIAL DEMANLED
Plaintiffs hereby demand a trial by jury.

3

P

DATED: 2004 Respectfully si.bmitted,

STULL, STULLL & BRODY

By . .y L/\/
Jules Brody (JB-9151)
Aaron 3rody (AB-5850)

6 East 45" Street

New York, Ne:w York 10017

(212) 687-727)
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WEISS & YOURMAN
Joseph H. Weiss (JW-4534)
551 Fifth Avenue '
New York, Nev York 10176
(212) 682-3025

Attorneys for laintiffs
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JAAES G. LASCARIS & TERESA BELCHER,
Plaintiffs,
vs. '

DAVIS INVESTMENTy LIC, et al.,

(See attached Rider 4 for a complete _ g
listing of all named defendants & : o : , . f
nominal defendantsi,

. Defendants. :
X

o

PURSUANT TO RULE 7.1 OF THE FEDERAL RULES OF CIVIL PROCEDURE, |

THE UNDERSIGNED COUNSEL FOR PLAINTIFFs _JAMES G. LASCARIS & TERESA BELCHER

CERTIFIES THAT THE SAID PARTY IS NON-GOVURNMENTAL AND NOT A

CORPORATE PARTY.
= =
. - =
" DATE: July 8, 2004 . : C/ v ﬁm‘:j“ |
SIGNATURE OF AT;];OEEQ’EY;‘ =
i 1,
= 3 O
O
- B
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RULE 7.1 STATEMENT



